
 
 

The Internet has raised new copyright complications 
and spawned numerous copyright myths. But the 
basic rules still apply in cyberspace.  
Copyright protection under U.S. law extends to 
original literary, pictorial, graphic, dramatic, musi-
cal, artistic and related expressive works (but not 
the facts, ideas or opinions themselves), once the 
expression is “fixed” or recorded in some tangible 
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form. This includes posting or copying electronically. 
A copyright owner has certain exclusive rights in the 
expression, including the right to reproduce it, 
distribute copies, and prepare derivative works. 
When someone exercises one or more of these rights 
without permission, copyright infringement occurs. 
Infringement may be legally excused if the infringer 
has a valid defense, most commonly the defense of 
“fair use.”  
The following is an attempt to explain some of the 
more common copyright myths about online content: 

Myth: Content available on the Internet is ‘free’  
A remarkable number of Web surfers believe that, 
because a significant amount of information is 
available at no cost to them online, it is therefore 
presumptively free for the taking. That is false, just as
it would be false to assume that just because a book 
is available in a library or bookstore that a patron 
could photocopy it from cover to cover or appropriate 
its content as one’s own, or that a television viewer 
can appropriate intellectual property rights in a 
broadcast program simply because it is made 
available over the airwaves at no cost to them.  

Online, as in other media, the creators or owners of 
expression have certain rights. By posting content on 
their sites, owners implicitly give permission for 
Website visitors to see it. But unauthorized copying is 
only appropriate if it qualifies as “fair use.” One can 
look at a Website, just as one can browse the stacks 
at a bookstore or library or watch network television. 
But making copies requires permission or a viable 
defense, such as the fair use defense.  
Briefly stated, the fair use defense allows reasonable 
portions of a work to be reproduced for worthwhile 
purposes, such as criticism, comment, news 
reporting, scholarship or teaching. While there is no 
precise formula, courts consider four Copyright Act 
factors in evaluating whether a particular use is fair:  
 (1) the purpose and character of the infringing use, 
including whether such use is of a commercial or 
non-commercial nature and whether it is “transfor-
mative” — i.e., using the material for a new purpose, 
such as criticism or commentary — or simply 
redistributive; (2) the nature of the copyrighted work, 
including whether it is more factual or creative and 
whether it is published or unpublished;  
 (3) the amount and substantiality of the portion used 
in relation to the copyrighted work as a whole; and 
(4) the effect of the infringing use, if widely followed, 
on the potential market or value of the copyrighted 
work.  
Many courts, including the Supreme Court, have 
characterized the last factor as the most important. 
Where copying undermines a market for a work and 
thereby harms the owner, it is unlikely to be consid 

ered fair. 
Because the test involves applying four factors to 
specific circumstances, there are few ironclad rules. 
Risk judgments must be made each time unautho-
rized copying or use is contemplated, based on the 
situation.  
But the bottom line is that copyright law applies to 
works published online, whether in format that looks 
like an online version of a traditional newsletter or as 
more of a “blog,” just as copyright would attach to 
these works if they were printed in paper form. And, 
despite any myths, unless an expressive work is in 
the public domain or has been licensed to the public 
through an arrangement such as the Creative 
Commons, it is not free for the taking.  

Myth: As long as you give credit, 
it’s O.K. to re-post content  
Some computer users feel free to re-post copy-
righted content as long as they give credit to the 
original authors — i.e., by correctly noting the 
authorship of copied newsletter or article, rather 
than claiming it as one’s own.  
While giving credit certainly shows good manners, 
and may in some circumstances mollify the copyright 
owner, it does not change the fact that unauthorized 
copying is occurring. For example, one court 
considered a situation where a Website reposted 
entire newspaper articles for users to comment upon. 
The Washington Post and Los Angeles Times, 
among others that had initially posted their content 
for free online, filed a copyright infringement lawsuit. 

A court found infringement, and no fair use, in large 
part because the re-postings undermined the ability 
of the copyright owners to reap the full benefits of 
Webpage traffic from their own copyrighted works or 
to license the articles for their paid Website archival 
uses after a “free” period online expired. The bottom 
line is that the routine republishing of entire articles 
word for word is unlikely to be recognized by the 
courts as a fair use, at least in the absence of 
extenuating circumstances.  
However, there is a simple alternative. While copying 
content raises copyright concerns, simply linking to 
content posted by an owner generally does not — at 
least under United States law. Courts have held that 
links merely serve as addresses that enable browsing 
online, and that sending someone to another site 
does not itself copy the content of that site. In 
contrast, however, courts have generally found that 
the practice of “framing” another Website’s content 
within one’s own Website does make a copy, and 
therefore raise copyright infringement concerns.  

Myth: Forwarding an e-mail is not copying  
Many Websites permit browsers to use a 
“forward  



to a friend” mechanism to send content to 
someone else. This represents copying with 
permission. In return for sending the article, the 
host captures the e-mail addresses and data 
about which materials are being forwarded, and 
has the ability to limit the number of forwards 
and which materials may be forwarded through 
the tool.  
Other users send content through a “cut and 
paste” mechanism or, where content is delivered 
electronically, simply by forwarding it to one or 
more new addressees.  
Although many people do not think of it as such, 
cutting and pasting or forwarding an e-mail is 
copying, just as posting content online is copying. If 
this copying is done without the permission of the 
copyright owner, it is infringement. And, if no fair use 
defense applies, the copyright owner may be entitled 
to recover damages.  
For specialized information publishers, this can be a 
real problem. In the publicized Lowry’s Reports v. 
Legg Mason, Inc. copyright infringement case, and 
many others like it from around the country that are 
lesser known, a subscriber paid for a single electronic 
subscription and then, by forwarding e-mails, 
provided it to many employees. Analytically, this is 
the same as a company that purchases one print 
subscription of a newsletter, newspaper, or magazine 
and then, when the copy arrives in the mail, 
photocopies new versions for many employees.  

While an occasional photocopy of an article for use 
or sharing may qualify as fair use in appropriate 
circumstances, the routine and systematic photo-
copying of a subscription periodical rarely if ever 
qualifies as fair use because, by definition, such 
conduct undermines the subscription market for a 
publisher’s work. Similarly, the routine e-mailing of 
content has been consistently held by courts to 
represent copyright infringement that is not excused 
by any fair use defense. Indeed, e-mail copying 
poses substantially more risk for a copyright owner 
because there is little to no transaction cost  
— no paper copying expense — to reproduce 
materials, and no geographic boundaries to distri-
bution. Recipients can themselves re-distribute 
content, making tracking the scope of unauthorized 
distribution, and redistribution, difficult. As such, 
subscription-only content is occasionally dissemi-
nated widely by e-mail, potentially threatening a 
business model based on higher-priced subscriptions 
for highly specialized content.  
For publishers concerned about e-mail copying, there 
are a variety of tactics that range from notice 
(including proper copyright notice on works and clear 
reminders), to clear license terms, registration of 
periodicals with the U.S. Copyright Office, and 
technological methods of limiting distribution and/  

or flagging potentially problematic behaviors for 
investigation.  

Myth: It’s no big deal to share passwords  
Many specialized information publishers that provide 
content electronically do so in a “nonpublic” area of 
their Website, accessible to users only by password. 
And many specialized publishers are frustrated with 
how many subscribers seem to share these 
passwords, allowing unauthorized users both within 
and without their organizations access to paid, 
subscription-only sites.  
Assuming that license agreement, click-through, or 
subscription terms are clear that the password’s 
purpose is to allow one subscriber’s individual 
access — rather than allowing access for an entire 
company or enterprise — the sharing of passwords 
represents more than underhanded behavior. It is 
copyright infringement and potentially also a 
violation of various other federal and state laws.  
Under copyright law, the owner of a work has 
exclusive rights to copy or display the work, and 
may enforce those rights except in situations such 
as fair use where there are defenses to copyright 
infringement.  
By making content available in a password protected 
site to subscribers, a publisher is giving the 
subscriber permission to copy the content to its 
computer for purposes of viewing it online, and 
displaying it on his or her computer. But, absent this 
permission, another person who accesses the same 
content — through false pretenses — commits 
infringement by copying and displaying the content. 
The subscriber, if he or she acted knowingly or 
recklessly, may have essentially aided and abetted 
the infringer and as such may be liable for contribu-
tory copyright infringement.  
Some publishers who are concerned about password 
sharing seek to educate their subscribers. Others 
take technological steps, such as placing authenticat-
ing “cookies” on user computers or using IP address 
recognition, to limit the possibility of abuse — 
although technical restrictions in some cases may 
have the risk of applying too broadly, inconveniencing 
legitimate fair uses, and frustrating subscribers. Other 
specialized information publishers establish systems 
to monitor signs of potential password abuse. For 
example, if the average subscriber accesses a 
weekly publication site 150 times a year, a user who 
is several standard deviations from the norm — say, 
1,800 accesses in a year — may be sharing 
passwords. Similarly, multiple attempted logins to a 
single account at the same time, or logins at all hours, 
or from a variety of different IP addresses, may all be 
indicators of possible password-sharing.  

Myth: Electronic infringers never get caught  



This myth has perhaps been undermined by a 
proliferation of well-publicized lawsuits against users 
who swap or illegally download music, and were 
caught. The reality is that it is technologically possible 
to track much of what happens online these days, 
including who is downloading or printing content from 
Websites, who is forwarding content, and how often 
and by what IP address subscribers are accessing 
password-protected areas. Consistent with their 
privacy policies, Websites often track the browsing 
behavior of visitors. And copyright owners of 
photographs, images, and text are increasingly using 
“digital watermarks” to flag copies of their materials 
that end up on other Websites without authorization. 

These copyright enforcement efforts are perhaps 
unsurprising, because the Internet — in addition to 
prompting copyright myths — has made the trans-
mission of content easier than ever, and the protec-
tion of valuable intellectual property rights therefore 
more important than ever. This is particularly true for 
specialized-information publishers that often have 
smaller circulations and more expensive subscription 
rates than mass-market publications, and which may 
rely more heavily on subscription revenue than 
advertising revenue. But contrary to come some 
conventional wisdom, copyright law does apply 
online — and can be enforced there, as well.  
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